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NEGLIGENCE IN RELATION TO PRIVITY OF CONTRACT 

It is a paradox of the legal science that its fundamental principles 
need restriction; we are loath to see many of them carried to their 
logical conclusion. With fettered truths a lawless science is created. 
In no branch of the law is this better illustrated than in an attempt to 
define the limits of responsibility for negligence. Sic utere tuo, ut 
alienum non laedas, is a basic rule of conduct which none will question ; 
to what extent is it a duty ? 

Although the broader principles of such a question are covered in 
a discussion of proximate cause, an examination of liability for negli- 
gence in relation to privity of contract, apart from the larger field, 
offers a specimen perhaps unequalled elsewhere of the truth of the par- 
adox. 

As a general rule, it is laid down that an action for injuries resulting 
from negligence in respect to a subject-matter which is covered by a 

[607] 
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contract cannot be maintained by a stranger to that contract. 1 This 
arbitrary doctrine may be an unfortunate legacy bequeathed to us by the 
old technicalities as to the forms of action. 2 That it is unfortunate is 
indicated by the struggle which the courts have made to escape from 
it ; they have thrust so many exceptions through it that a recent attempt 
to annihilate it altogether may prove successful. 

The defendants had been engaged by a vendor of beans to weigh a 
quantity which they knew the plaintiff had bought and had contracted 
to pay for according to their certificate of weight. The defendants 
negligently certified the weight to be more than it actually was, and the 
plaintiff, in consequence, overpaid the vendor. He then brought an 
action of tort for negligence, and was allowed to recover, on the ground 
that he had suffered an injury caused by the defendants' negligence. 
Glanzer v. Shepard (1920, App. Div.) 186 N. Y. Supp. 88. 

The court boldly took the analogy of a dangerous instrumentality 
and arrived at an extreme result. 3 But is there anything anomalous 
in a rule which imposes upon A, who has contracted with B, a duty to 
C when he knows the subject-matter is intended for C's use? 4 When 
anyone of reasonable foresight is so placed with regard to another that 
he recognizes that his negligence in the matter is not unlikely to cause 
injury to the other party, should not a duty exist for him to use ordinary 
care to avoid such a danger? 5 The instant case is practically unique 
in so holding, 6 and no other form of action against the present defen- 



1 Labatt, Negligence in Relation to Privity of Contract (1900) 16 Law Quar. 
Rev. 168 ; 2 Cooley, Torts (3d ed. 1906) i486 ; 38 Cyc. 433 ; see discussion of 
general rule in Notes (1902) 15 Harv. L. Rev. 666. 

2 See Bohlen, Affirmative Obligations in the Law of Torts (1905) 53 Am. L. 
Reg. 214-220. Winterbottom v. Wright (1842, Exch.) 10 M. &. W. 109, is the 
traditional leading case on this phase of the law and started the tendency which 
grew into a rule. Lord Abinger remarked, "There is ... a class of cases in 
which the law permits a contract to be turned into a tort ; but . . . they are all 
cases in which an action might have been maintained on the contract." The 
case does not really stand for the proposition supposed, as it turned on a ques- 
tion of pleading. 

3 MacPherson v. Buick Co. (1916) 217 N Y. 382, in N. E. 1050, is the only 
case cited by the court and its entire reliance is upon its reasoning. Cardozo. 
J., in his decision there said, "If the nature of a thing is such that it is reasonably 
certain to place life and limb in peril when negligently made, it is then a thing 
of danger." The article in question was an automobile wheel. "If to the ele- 
ment of danger there is added knowledge that the thing will be used by persons 
other than the purchaser, then irrespective of contract, the manufacturer of this 
thing of danger is under a duty to make it carefully. That is as far as we are 
required to go for a decision of this case." See discussion in Notes (1916) 29 
Harv. L. Rev. 866 ; (1916) 25 Yale Law Journal, 679. 

4 See MacPherson v. Buick Co., supra note 3 : "We have put aside the notion 
that the duty to safeguard life and limb, when the consequences of negligence 
may be foreseen, grows out of contract and nothing else. We have put the 
source of the obligation where it ought to be. We have put its source in the 
law." 

5 See Heaven v. Pender (1833) " Q- B. 503, 509. This dictum by Brett, M. R., 
was not concurred in by the rest of the court. 

'Le Lievre v. Gould [1893] 1 Q. B. 491, is directly contra to the instant 
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dant can be suggested. 7 The English courts had struggled with a 
nearly identical state of facts, the lower court allowing a recovery, but 
the principle was apparently repudiated before an appeal was brought. 8 
If a presumption of validity is granted to the general rule, recognized 
exceptions expose its extraordinary vulnerability when it is hard 
pressed by the demands of natural justice and customary responsibility. 
"Privity of contract" is of course the concept about which the battle 
rages. No doubt it was a current view that if A had made a contract 
with B, its operative effect was limited to legal relations between A and 
B, and that it excluded or limited any liability of A to C, apart from 
a contractual duty, arising out of an act which as between A and B was 



case. See discussion in (1893) 7 Harv. L. Rev. 124. Three cases have been 
found which are apparently in accord, but their authority for the present decision 
is weakened because they involve either physical injury or defamation. George 
v. Skivington (1869) L- R- 5 Exch. 5 (B bought hair-wash of A, stating that 
it was to be used by X. A negligently represented that the liquid was fit for use 
on the hair. X used the wash, suffering physical injury, and was allowed to 
recover against A) ; Harriott v. Plimpton (1896) 166 Mass. 585, 44 N. E. 992 
(A, a physician, being employed by B to examine C, the plaintiff, negligently 
reported that C had a certain disease, which in fact he did not have. C recov- 
ered against A) ; Edwards v. Lamb (1899) 69 N. H. 599, 45 Atl. 430 (A, a 
physician, was employed by B, and negligently advised C that it would be safe 
for C to attend B. C was infected by B and recovered from A). See Smith, 
Liability for Negligent Language (1900) 14 Harv L. Rev. 184, where these cases 
are cited as instances of the author's theory of negligent misrepresentation as a 
basis for tort liability. The instant case is perfectly covered by this doctrine, 
the essentials of which are: (1) Defendant knows his statement will be com- 
municated to plaintiff. (2) The statement is not true in fact. (3) Defendant, 
though believing the statement, had no reasonable ground for such belief. 
(4) Defendant made the statement with the intention that plaintiff should act 
on it. (5) The subject-matter was such that one who acted in reliance upon it 
would be likely to incur substantial pecuniary loss if statement were incorrect. 
(6) Plaintiff acted in reasonable reliance upon the statement. (7) Plaintiff 
was damaged by so acting. See Houston v. Thornton (1898) 122 N. C. 365, 29 
S. E. 827, imposing liability for negligent misstatement without privity of con- 
tract. Discussed in (1898) 12 Harv. L. Rev. 221. Some few states have reached 
this same result by "conclusively presuming" knowledge where truth ought to 
have been known, and so finding fraud. Watson v. Jones (1899) 41 Fla. 241, 25 
So. 678; Cotshausen v. Simon (1879) 47 Wis. 103. 

7 An action for deceit would not lie. Derry v. Peek (1889) L. R. 14 A. C. 337. 
Its general interpretation, that an action of deceit based on fraud cannot be 
supported by proof of negligent misrepresentation, is followed in New York 
Marsh v. Fuller (1869) 40 N. Y. 562. See full discussion of doctrine by Sir 
Frederick Pollock in (1889) 5 Law Quar. Rev. 410. 

8 Cann v. Wilson (1887) L. R. 39 Ch. 39; see (1889) 2 Harv. L. Rev. 389. The 
solicitors of the plaintiff, the intending mortagee of the property, required the 
owner to obtam a valuation of it. The latter employed the defendant to do 
so, who, knowing the purpose for which the valuation was to be used, carelessly 
fixed a value. The plaintiff, in accordance with the representations of the 
defendant, advanced money upon the security of a mortgage. The plaintiff was 
allowed to recover the amount of the damage he sustained from the great over- 
valuation. Overruled by Derry v. Peek, supra note 9. See 20 Halsbury, Laws 
of England, 665, note. 
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a breach of contract. 9 Such a view is no longer tenable. 10 The real 
question between A and C is one of general duty and reasonable care ; 
a relationship arising from A's acts and position with regard to C, not 
from A's promises to B, although perhaps it may be due to them. A's 
liability to C is not based upon his broken contract with B. "Proximate 
"cause" and the recognized rules of responsibility for negligent acts 
should replace a fetish of "privity of contract." 

This the courts are recognizing in extending the scope of exceptions 
to the general rule. The negligence of a manufacturer or vendor immi- 
nently dangerous to life or health, committed in the preparation or 
sale of an article intended to preserve, destroy, or affect human life, 
is actionable by third parties who suffer. 11 Negligence which causes 
injury to one who is "invited" to use a defective appliance may form 
the basis of an action against the manufacturer, although the article 
has passed from the defendant's possession and the harm arises purely 
from a remote use. 12 One who sells or delivers an article known to 
be imminently dangerous to life or limb without giving notice of its 
qualities is responsible for ensuing injuries regardless of any contrac- 
tual relationship. 13 These are the more apparent and general excep- 
tions. In addition there is a myriad of decisions involving in essence 
the matter under discussion but disguised as cases of "implied warran- 
ties." 14 We might so disguise the instant case, and by plausible anal- 
ogy find many cases in accord. We are bordering quite obviously 
upon the question of whether a third party beneficiary to a contract 
may sue for its negligent performance. Was the present plaintiff 

" See 16 Law Quar. Rev. 190, note by the editor. See Anson, Contract 
(Corbin's ed. 1919) 335. 

10 See notes, post. 

11 See Bohlen, op. cit. note 2. Thomas v. Winchester (1852) 6 N. Y. 397, is the 
leading case. See discussion and authorities cited in Huset v. Case (1903, 
C. C. A. 8th) 120 Fed. 865. See cases collected in 19 L. R. A. (n. s.) 923, and 
48 L. R. A. (n. s.) 213. 

12 This is an obligation to take care that appliances supplied for use for the 
purpose of the business of the person supplied should be safe therefor. Heaven 
v. Pender, supra note 5; Elliott v. Hall (1885) L. R. 15 Q. B. Div. 315; Hayes 
v. Coal & Iron Co. (1889) 150 Mass. 457, 23 N. E. 225; Sweny v. Rosell (.1900, 
Sup. Ct.) 31 Misc. 640, 64 N. Y. Supp. 721 ; Roddy v. R. R. (1891) 104 Mo. 234. 
45 S. W. 1 1 12; Travis v. Rochester Bridge Co. (1918, Ind.) 118 N. E. 693; dis- 
cussed in (1918) 27 Yale Law Journal, 691. 

13 Langridge v. Levy (1837, Exch.) 2 M. & W. 519; Wellington v. Downer 
(1870) 104 Mass. 64; Lewis v. Terry (1896) in Calif. 39, 43 Pac. 398. See 
Blagdon v. Perkins-Campbell Co. (1898, C. C. A. 3d) 87 Fed. 109, for extensive 
discussion of cases in support of the three exceptions listed above. See Wood v. 
Sloan (1915) 20 N. M. 127, 148 Pac. 507: "Certain exceptions to the general 
rule . . . exist, and they may be divided into two classes, viz. (1) Those where 
the thing dealt "with is imminently dangerous in kind ; and (2) those where the 
thing dealt with is not imminently dangerous in kind, but is rendered dangerous 
by defect." 

"See discussion and collection of cases in Comments (1920) 29 Yale Law 
Journal, 782. The American cases are based in tort. See also Comments 
(1918) 27 id., 961. 



COMMENTS 611 

intended as such a party? 15 The answer is not so obvious as on first 
impression it may appear. 16 Perhaps the nearest analogy to the present 
case is where a defendant has negligently prepared an abstract of title 
and a plaintiff not in privity has been damaged. This situation has 
been dealt with in many cases, the weight of authority being that the 
responsibility extends only to the persons by whom the abstracter was 
employed. 17 There must be a contract or privity of contract, since no 
relief may be had in tort. 18 But where the abstracter was aware that 
the plaintiff was being served, a number of recent decisions have recog- 
nized a cause of action without any privity whatever, 19 and a larger 

15 See Anson, Contract (Corbin's ed. 1919) 345: "In order that a third party 
may sue upon a contract made by others he must show that he was intended by 
them to have an enforceable right or at least that the performance of the con- 
tract must necessarily be of benefit to him and such benefit must have been within 
the contemplation and purpose of the contracting parties." He cites many cases 
in illustration of his point. Curiously enough, the case most closely analogous to the 
one under discussion is a Massachusetts decision, a jurisdiction where the rule is 
not avowedly recognized. Phinney v. Boston El.Co. (1909) 201 Mass. 286, 87 N. E. 
490 : "The contract with the city, whereby the defendant undertook to relieve the 
city of the performance of its statutory duty, brought the defendant into a rela- 
tion to those travellers which was the foundation of a legal obligation to provide 
for their safety." 

16 The water company cases are nearly in point, where a water company has 
contracted with a municipality to maintain a certain supply of water for putting 
out fires and has failed to do so, with resulting injury to a citizen's property. 
The general rule undoubtedly denies recovery, chiefly for lack of privity, follow- 
ing the leading case of Nickerson v. Bridgeport Hydraulic Co. (1873) 47 Conn. 
24; see Corbin, Liability of Water Companies (1910) 19 Yale Law Journal, 
425, where the cases are collected and the possible liability in tort is also con- 
sidered. The courts of Kentucky, North Carolina, and Louisiana take a directly 
contrary view and allow recovery without privity. See (1905) 3 Mich. L. Rev. 
445- Individual citizens are generally allowed to sue transportation companies 
and other public service companies on contracts made with the municipality. 
See 49 h. R A. (n. s.) 1166, note. But see note by A. M. Kales in (1907) 19 
Green Bag, 130: "The difficulty in this class of cases is the opportunity which 
is offered to a court, swayed by sentiment and sympathy, of making a special rule 
for particular case contrary to a general rule of the greatest fundamental import- 
ance, and by way of infringement upon the peculiar province of the legislature." 
And in (1905) 3 Mich. L. Rev. 518: "Was there ever a more monstrous excep- 
tion to the general rule ?" 

11 1 Cyc. 215; 1 C. J. 369- See doctrine adversely criticized in Notes (1908) 
21 Harv. L. Rev. 439. 

"See Thomas v. Guarantee Title Co. (1910) 81 Ohio St. 432, 91 N. E. 183. 

"Brown v. Sims (1899) 22 Ind. 317, 53 N. E. 779; Western Loan Co. v. Silver 
Bow Abstract Co. (1904) 31 Mont. 448, 78 Pac. 774; Economy Bldg. Assoc v 
West Jersey Title Co. (1899, Sup. Ct.) 64 N. J. L. 27, 44 Atl. 854; Denton v 
Nashville Title Co. (1903) 112 Tenn. 320, 79 S. W. 799 ; Dickie v. Nashville 
Abstract Co. (1890) 89 Tenn. 531, 14 S. W. 896; Anderson v. Spriestersbach 
(1912) 69 Wash. 393, 125 Pac. 166. In the last case, in discussing the general 
rule, it was said : "This rule is sustained by the weight, considered in numbers 
of authority; but we are not willing to apply it, unless it is plain that there was 
no duty on the part of the abstracter to the party injured. ... He knew that 
the trade, if made at all, would be made upon the faith of his certificate." See 
contra, in regard to certified public accountants, Sandell v. Lybrand (1919) 264 
Pa. 406, 107 Atl. 783 ; criticized in (1920) 29 Yale Law Journal, 334. 
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number have strained the doctrine of privity to unusual extremes. 20 
The struggle is again significant. 21 

The courts have thus outgrown the recognized exception of danger- 
ous instrumentalities. 22 The law has been moving fast toward just 
such a decision as the present, but the cases have moved on parallel 
lines and the busy judge has not had the time to correlate them. A 
cursory survey will disclose the coming orthodoxy of a rule so foreign 
to its prototype that a new day is upon us before we are aware of the 
dawn. The instant case may be reversed without affecting the progress 
of its imperative analogies. The principle is of to-morrow and its 
importance is far reaching. Judges have long expatiated upon the 
withering effects of such extensions of liability, 23 but their instincts 
of justice are destroying the terrors of their logic. 

The business of furnishing information has stood on a different 
plane than all others, and those engaged in it have owed no duty to 
any save those who personally employed them. Apparently that is all 
that is still intact of a once sweeping rule ; the decision under discus- 
sion is indeed significant. 

30 Murphy v. Fidelity Abstract Co. (1921, Wash) 194 Pac. 591. The cases cited 
in the decision are illustrative. 

31 See its first beginning in Savings Bank v. Ward (1879) ioo U. S. 195. A, 
an attorney, employed solely by B, made out a negligent opinion on title to cer- 
tain land. C, with whom A had no contract, relied upon the certificate as true, 
and loaned money to B, who was insolvent. The court held that C should not 
recover, but Chief Justice Waite, and Swayne and Bradley, J.J., dissented. 

23 Sometimes, however, doing lip service by considering such articles as "pop 
bottles" to be "inherently dangerous." See Johnson v. Cadilac Motor Car Co. 
(1920, C. C. A. 2d) 261 Fed. 878, where they are classed with "poisons, dynamite, 
gunpowder, and torpedoes." (1920) 5 Iowa L. Bull. 6, 86, has full discussion 
of this aspect, as well as of the food cases. A cake of soap has been held to be 
an "intrinsically dangerous article." Hasbrouck v. Armour & Co. (1909) 139 
Wis. 357, 121 N. W. 157; Armstrong Packing Co. v. Clem (1912, Tex. Civ. App.) 
151 S. W. 576. 

3S In Winterbottom v. Wright, supra note 2, Lord Abinger remarked: "If the 
plaintiff can sue, every passenger or even any person passing along the road, 
who was injured by the upsetting of the coach, might bring a similar action. 
Unless we confine the operation of such contracts as this to the parties who 
entered into them, the most absurd and outrageous consequences, to which I can 
see no limit, would ensue." See, to practically the same effect, Collis v. Selden 
(1868) L. R. 3 C. P. 495, and practically all cases denying such relief. It has 
been suggested, for instance, that the doctrine would permit a disappointed legatee 
to sue the testator's lawyer for negligence in not causing a will to be duly 
attested. See Robertson v. Fleming (1861) 4 Macq. H. L. 167. In (1907) 19 
Green Bag 131, Mr. Kales, speaking of the majority rule, said: "It is so obvious 
that it hardly needs extended comment. Any departure from it would make 
every sort of human activity, whether founded upon contract or tort, highly 
speculative in character. The amount of liability which might be incurred for 
the failure to perform any obligation would remain uncertain and too frequently 
incalculable. An infinity of suits must not infrequently ensue upon the breach 
of an obligation." For a disposal of these objections, see (1000) 16 Law Quar 
Rev. 186. 



